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By Andrew Lieb

A mortgage contingency clause condi-
tions the buyer’s performance on the
obtainment of a mortgage. Without such a
clause, a buyer would risk default if the
buyer required financing to purchase. This
clause shifts the risk to the seller. To miti-
gate the risk to the seller, the seller’s attor-
ney is charged with setting forth precise
terms within the contract of sale, under
which the buyer must comply, in order for
the clause to be available. This means that
in order for the seller to share in the
buyer’s risk of being unable to obtain a
mortgage, the buyer must have a precise
protocol of the type of mortgage to apply
for as well as a clear understanding of its
duties to actively seek approval. While a
basic mortgage contingency clause with
open terms may not render a contract
unenforceable, it certainly exposes a seller
to unnecessary risk because a buyer is left
with indefinite direction to pursue the
mortgage.
The Fourth Department was recently

faced with the issue of whether a mort-
gage contingency clause that did not state
“the interest rate and term of the mort-
gage” was enforceable under the statute of
frauds and while the court held that the
missing terms did not render the contract
unenforceable, attorneys should not now
become lax in drafting mortgage contin-
gency clauses. Instead, the decision in
Ferchaw v. Troxel should motivate attor-
neys otherwise, and attorneys should be
vigilant to not only utilize the standard
paragraph 8 in the Jointly Prepared form
Contract by the Bar Associations, but also
to tailor that paragraph to the facts at hand
by way of a Rider or redlining.

Remember, a mortgage contin-
gency clause shifts the risk of
default from the buyer to the
seller so the seller should only
accept the buyer’s risk under
clearly defined terms that put
forth a precise methodology for
the buyer to pursue financing.
The issue before the court in

Ferchaw was whether the con-
tract was enforceable pursuant
to General Obligations Law §5-
703(2), which only requires a written
memorialization of the consideration for
the contract, subscribed by the party to be
charged; but it does not require precise
terms of how that consideration will be
paid. The framework under which this
case was heard was pursuant to Article 15
of the Real Property Actions and
Proceedings Law where the claimant
sought a declaratory judgment that the
subject contract was valid and enforce-
able. In fact, this claim was brought by the
buyer in order to pursue the purchase, not
to determine if the buyer was able to
escape the contract based upon the excul-
patory nature of a mortgage contingency
clause, as we traditionally see cases on
this topic arise. Therefore, the court was
not faced with a breach case where it was
asked to interpret the mortgage contin-
gency clause and whether the buyer pur-
sued the mortgage in good faith or through
diligent efforts only to be denied a com-
mitment by a lender and where the buyer
was now seeking the return of its earnest
money. Instead, the instant decision was
quite narrow to its facts and needs to be
analyzed and understood within that light
only. One can only wonder how such a
determination would result if the subject

mortgage contingency clause in
the Ferchaw case was instead
analyzed in a breach of contract
case. Could the buyer ever be
able to escape a real estate con-
tract with such open mortgage
contingency terms? Would
those terms just be added by the
court and if so, how, by trial?
There seems to be a lot of risk in
lax mortgage contingency terms
based upon the unknown; risk

that is unnecessary and risk that our job as
transactional attorneys requires us to miti-
gate.
Interestingly, the seller’s attorney

expressly did not approve of the contract
in Ferchaw. However, this fact was not
operative to the decision because the con-
tract was not contingent on attorney
approval with a properly placed clause to
that effect as utilized in our county’s local
real estate brokerage form, the Sales
Agreement, by the Long Island Board of
Realtors. Regardless of the existence of an
attorney’s approval clause, the practice of
parties contracting concerning a signifi-
cant investment, such as a Suffolk County
residential property, while only relying on
the chance that their attorney has time to
review and approve or disapprove the con-
tract within “3 business days,” instead of
coming to an agreement to agree by their
brokers and then having the attorneys
work out the precise terms of the binding
contract, is quite scary in the first place.

Ferchaw therefore should remind prac-
titioners of the importance of telling our
clients never to sign a Sales Agreement
that was not prepared by an attorney. To
substantiate this position, one need only
look at the Financing Clause in the

LIBOR form contract where it only states,
in pertinent part, as follows: “This sale is
subject to and conditioned upon the buyer
obtaining a (variable rate) (fixed rate)
mortgage in the amount of $_____ with
interest at prevailing rate amortized over a
period of not less than _____ years. Buyer
understands that he/she/they is/are oblig-
ated to make a good faith effort to obtain
such financing.” In contract, the mortgage
contingency clause in the Jointly Prepared
form contract utilized by attorneys is
approximately a page long in single
spaced type and specifies such things like
that the loan must come from an
Institutional Lender, that it shall be a first
mortgage loan, that the loan shall be
obtained at purchasers full cost, it address-
es issues that emerge from a mortgage
existing on the purchaser’s current home,
it speaks to the need for an appraisal to
obtain a mortgage, it contrasts mortgage
brokers from institutional lenders, it dis-
cusses the submission requirements on a
buyer, it creates a process to cancel the
contract, it defines terms, and much more.

So, before you shift risk in a contract
by offering a mortgage contingency
clause, make sure that each rule is clearly
outlined for the buyer to get a mortgage or
to be held in default. Remember, if
Ferchaw had been a breach case, not an
Article 15 case, a long and costly trial
would likely have been required to render
a decision; which could have been easily
avoided by the parties had they only enter-
ing a contract that was drafted and negoti-
ated by competent counsel.

Note: Andrew M. Lieb is Managing
Attorney of Lieb at Law. P.C. and a fre-
quent contributor to this publication
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I remember a time when I was at a tax
seminar; I had watched an attendee raise
her hand to ask a question of a speaker.
She had inquired about Foreign Bank
Account Reporting (FBAR) and the pro-
cedure for correcting her client’s filing
deficiencies. In response, the answer pro-
vided was, “you are going to have to file
several back year tax forms and your
client will HAVE TO pay a large penalty.”
Other advice followed. The kind I typical-
ly see in many “one size fits all” columns
online. But of the words I heard that day,
the ones “HAVE TO” resonated in my
mind the most. Those words stayed with
me because they carried so many pre-
sumptions, particularly in connection with
the statute of limitations, nature of the
error/omission and the taxpayer’s intent.
Due to the commonality of
these misconceptions, I’d like
to take this opportunity to
clarify the measures associat-
ed with addressing and cor-
recting a client’s foreign tax
reporting deficiencies. Many
clients have been receiving
conflicting advice and it’s easy to see how
they can become confused.
In 2009, the IRS had introduced an

Offshore Voluntary Disclosure
Initiative/Program (OVDI/OVDP). In the
years that followed, the program was re-
introduced and revised. Soon enough,
thousands of practitioners started jumping

on the foreign tax repair band-
wagon. Many often with no for-
eign tax experience or holding
limited knowledge of the for-
eign tax reporting and compli-
ance requirements. They merely
heard there was some form of
amnesty being provided and
instantly touted services to
assist clients in rendering their
submission. But there was a
problem. Oftentimes, they
themselves didn’t understand the full
implications or content of what they were
submitting.

Beware the silent disclosure endorsed
by the preparer
A common fact pattern starts when the

client visits their accountant. The client
indicates that they’ve heard of a foreign

tax crackdown from family or
a friend and are wondering if
it applies to them. Befuddled,
the accountant recognizes that
there were several years of
unreported foreign income
and filings. Either the accoun-
tant was not aware of the off-

shore activity’s disclosure requirements or
that the client had engaged in that activity.
But a kneejerk reaction among some
accountants was to advise the client to
keep it nondescript – perhaps out of self-
interest, because after all, they had signed
the returns containing the deficiencies.
They advised the client to consider prepa-

ration and “quiet” submission of
corrected back-year or deficient
tax returns to the IRS
Processing center – not the
Criminal Investigation
Division. In effect, they were
hoping the submission would
sneak into and be buried in a
pile of paper at the IRS offices,
never to be seen again. But
because proceeding quietly was
not viewed by the IRS as a for-

mal “Disclosure,” there were no protec-
tions from prosecution.
Technically, IRS Circular 230 mandates

that the accountant not formally endorse
anything other than a “Loud” Disclosure
anyway. But despite that instruction, more
than 10,000 taxpayers arranged for the
preparation of “quiet disclosures” of for-
eign bank accounts under the 2009 OVDI
Program. And as a result, on April 26,
2013, the U.S. Government
Accountability Office (GAO)i recom-
mended that the IRS more effectively
detect and pursue “quiet disclosures” and
“first-time” filers. Since that time, the IRS
has been using data mining techniques to
trail them. Based upon this development,
taxpayers must carefully weigh their crim-
inal exposure before contemplating this
path.

A common attorney recommended
path
Afterward, the client commonly turns to

their attorney. Besides, a Voluntary

Disclosure submission, if made, is direct-
ed to the IRS Criminal Investigation
Division. Civil liberties could potentially
be at stake and the client is seeking the
safest path to reindoctrinate back into the
tax system. Along those lines, the
Voluntary Disclosure becomes recom-
mended and a large penalty is assessed to
close the matter. The attorney considers
advising the client to “opt-out” of the dis-
closure program framework but pauses
after receiving a warning letter from the
IRS. The letter describes that if an opt-out
is undertaken; exposure to all penalties “in
full” would be back on the table (even the
willful one for one-half of the balance per
year). The attorney gets scared and instead
directs the client to accept the high flat
rate penalty imposed on the value of the
assets under the disclosure program.
Often, it ends there. The attorney then
touts himself as a hero who saved the
client from jail in exchange for voluntari-
ly surrendering a large sum of money. But
what is unfortunate is that the large penal-
ty payment may not even have been nec-
essary or in the best interests of the client
to make.

The client’s dilemma
And therein lies the problem for the

client: caught between the tax preparer
who may have caused the problem and the
attorney without the necessary back-
ground in International Tax to resolve it
correctly. And between those two points of
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