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By Andrew M. Lieb

The Suffolk County Bar Association’s
Real Property Committee is proud to
report on the activities of our committee
and the happenings in the real estate prac-
tice throughout this past year.

With respect to the committee, we sup-
ported the extension of The Mortgage Debt
Relief Act of 2007 on behalf of the Suffolk
County Bar Association, by way of draft-
ing a letter to our local and national elect-
ed officials, in detailing its vital impor-
tance to the local real estate
industry and our residents.
You see, this act permitted an
amount forgiven in a mort-
gage by way of short sale,
modification or otherwise, on
an individual’s principal resi-
dence, to be excluded from
that individual’s income for tax purposes
(cancellation of debt income). We are
proud to report of the act’s extension

through this year. We also had
numerous meetings with terrific
local industry leaders and plan to
continue this happening into the
future. So, come join the com-
mittee and take advantage of the
opportunity to have your voice
heard while gaining access to
local leaders.

The greater real estate indus-
try has also had an exciting year
with the Court of Appeals hear-
ing issues such as the measure of a seller’s

damages for a buyer’s breach
of a contract to sell real prop-
erty in White v Farrell; the
standard for punitive damages
for intentional diversion of
storm water onto a plaintiff’s
property in Marinaccio v
Town of Clarence; the precise

time of the consummation of the sale for
purposes of the accrual of the 90 day lim-
itations period for leave to enter a defi-

ciency judgment incident to
foreclosure in M&T Real Estate
Trust v Doyle; and an under-
standing of Lien Law § 22’s pri-
ority rules with respect to
claims to the foreclosure sale
proceeds from an auction as
between lenders and various
mechanic’s lienholders in
Altshuler Shaham Provident
Funds, Ltd. v GML Tower, LLC.
One should also be excited by

the United States Supreme Court’s
recent decision in Koontz v. St. Johns
River Water Management District limit-
ing a municipality’s use of extortion in
the land use arena. Plus, everyone
should understand the effects of United
States v. Windsor on same-sex spouse’s
tax treatment, in both lifetime gifts and
estate planning of real estate holdings,
because the Defense of Marriage Act
(DOMA), which defined “marriage”
and “spouse” federally to be between a

man and a woman, has been held uncon-
stitutional.

This issue of The Suffolk Lawyer dis-
plays the breadth of the field of real estate
aside from these crucial decisions. I am
delighted to see articles on such divergent
topics as Buyer Brokerage; Landlord /
Tenant; Flood Insurance; and Regulatory
Law. Every day real estate is changing.
The practitioner needs to stay abreast of
these changes in order to properly counsel
their clients. So, join the Real Property
Committee, participate in our meetings,
write an article and share your knowledge.
Let’s learn together.

Note: Andrew M. Lieb is the Managing
Attorney at Lieb at Law, P.C., a law firm
with offices in Center Moriches and
Manhasset. Mr. Lieb serves as a Co-Chair
of the Real Property Committee of the
Suffolk Bar Association and is the Special
Section Editor for Real Property to the
Suffolk Lawyer.
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By Alicia M. Menechino

Long Island landlords rejoice! The
Appellate Term has handed down a deci-
sion that clears the way for the com-
mencement of non-payment proceedings
against month-to-month tenants.

At this time last year I wrote an article
for The Suffolk Lawyer that discussed the
pitfall that could be met when commenc-
ing a non-payment proceeding upon a
month-to-month tenancy. The article,
“Avoiding the Non-Payment Proceeding
Pitfall,” addressed the risk in bringing
such a proceeding in that the local housing
courts were leaning toward dismissal of
such actions based upon the lack of an
executory contract. This article is a fol-
low-up about how the legal landscape has
changed in just a year.

Gladly, thanks to the work of one of our
learned brethren on appeal, the Appellate
Term for the 9th and 10th Judicial
Districts on December 21, 2012 made a
decision that put to rest the non-payment
proceeding pitfall and once again, opened
the gate to permit a non-payment proceed-
ing upon a month-to-month tenancy. The
Appellate Term, in Tricarichi v. Moran et
al., 38 Misc.3d 31, 959 N.Y.S.2d 372
(App. Term, 9th & 10th Jud. Dists. 2012)
rejected the tenant’s argument that was
premised upon the decision in 1400

Broadway Assoc. v. Lee & Co. of
N.Y., 161 Misc.2d 497, (Civ. Ct.,
N.Y. County)(1994) where the
New York County Civil Court
had determined that a non-pay-
ment proceeding could not be
commenced upon a month-to-
month tenancy due to the lack of
a meeting of the minds and in
contravention to RPL § 232-c.
The welcomed Appellate Term
decision in Tricarichi also sur-
vived a motion to reargue which was
determined on April 6, 2013.

RPL § 232-c provides that a month-to-
month tenancy is created upon the accep-
tance of rent after the expiration of a lease
term longer than one month. The purpose
of the statute, as the Appellate Term
demonstrated, was to prevent a landlord
from holding a tenant to a new term after
the expiration of a long-term lease. The
Appellate Term rejected the New York
County Court’s position by stating that
RPL § 232-c did not apply to month-to-
month tenants as their term was “not
longer than a month” and stated that “Real
Property Law Section 232-c did not abol-
ish a landlord’s right to elect to hold a
month-to-month tenant for a new term
solely by virtue of his holding over.” Id. at
374. As such, a landlord may elect, at its
option, to hold a month-to-month tenant to

a new term (i.e. another month
term). If said landlord properly
demands rent and commences a
non-payment proceeding for the
non-payment thereof, he has
simply chosen to hold the tenant
to a new month term, and not as
trespassers.

The Appellate Term made a
point of noting that the non-
payment proceeding would be
permissible regardless of

whether the month-to-month tenancy was
pursuant to a written lease. The court
noted that, as provided by RPL § 232-b,
both a tenant and a landlord are still
required to provide a proper
30-day notice to formally ter-
minate a month-to-month ten-
ancy and that provision
remains unaffected.

For those of us who regu-
larly practice eviction work
on the landlord side, the bene-
fits are immense, at least until a higher
court weighs in on the issue. The client
intake conference is cut by at least twenty
minutes as counsel no longer needs to
explain the risks associated with com-
mencing a non-payment proceeding (the
baffled client would always pose the ques-
tion “but they didn’t pay the agreed-upon
rent?!?”) and discuss the necessary tech-

niques that would have to be employed
(i.e. commence non-payment and back it
up with a 30-day notice). The client con-
ference has therefore become more
streamlined and far less confusing to the
typical residential landlord. It is typically
more simply either a non-payment situa-
tion or a holdover situation.

Further, the time and paperwork
required to ensure the eviction of a prob-
lem client for non-payment is considerably
lessened. No more “safety net” 30-day
notices for a delinquent tenant. No more
concern of an Order to Show Cause after
default or Motion to Dismiss based upon
lack of jurisdiction when commenced by

non-payment. I personally
thank Suffolk County lawyer
John Reno, Esq. for his time
and effort in the appeal and
fully appreciate the fine rea-
soning employed by Judges
LaSalle, Molia and Iannacci.
The certainty of this Appellate

Term decision has far-reaching benefit to
the active landlord/tenant counsel as well
as our landlord clients on Long Island.

Note: Alicia M. Menechino is a member
of LaVelle & Menechino Law Office, LLP
and is regularly engaged in commercial
and residential landlord/tenant litigation
in the Town of Brookhaven.
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