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By Andrew Lieb

Flat fee MLS is a trend where a
homeowner can pay a small fee (typi-
cally around $300), to list their For
Sale By Owner home (referred to here-
in as “FSBO”), on the Multiple Listing
Service (referred to herein as “MLS”).
As a result, the homeowner can enjoy
the best of both worlds in avoiding an
approximate 4 to 6 percent commis-
sion, while nonetheless exposing their
property to all of the clients and cus-
tomers of licensed real estate bro-
kers/brokerage firms throughout the
region. However, the FSBO homeown-
er cannot directly place their home on
the MLS on Long Island, but instead
must pay a flat fee MLS vendor, who is
also a real estate broker/brokerage firm
(referred to herein as “MLS vendor”)
for the privilege of using the MLS
because only licensees of the service
can list on the MLS.
Due to the involvement of the MLS

vendor, a FSBO is not really a FSBO at
all, but instead the FSBO is a seller who
is represented by such MLS vendor.
Specifically, the rules of the Multiple
Listing Services of Long Island, Inc.1

(referred to herein as “MLSLI”) state,
at part 300, that “[t]he Service shall
only accept written exclusive listings.”
Therefore, the act of the MLS vendor

placing such FSBO seller’s
property on the MLS also
works a representation that
the MLS vendor has an exclu-
sive listing with the FSBO
seller (i.e., apparent agency).
So, who does a selling agent
(a/k/a procuring agent) in a
cooperative brokerage sce-
nario, under the MLS, call to
access the property and negotiate a
deal?
On Long Island, MLS vendors typi-

cally have their sellers sign forms that
permit direct contact by the selling
agent. In such, the MLS vendor seems
to be attempting to remove all aspects
of representation beyond the act of list-
ing the property on the MLS and there-
fore appears to preserve the concept of
a FSBO. These forms cause selling
agents to directly contact FSBO sellers
that utilized MLS vendors, which vio-
lates 19 NYCRR §175.8.
To reiterate, a FSBO seller who is

using a flat fee MLS service is not an
actual FSBO, but instead such a seller
is represented by the MLS vendor.
19 NYCRR §175.8 states as follows:
Negotiating with party to exclusive
listing contract no real estate bro-
ker shall negotiate the sale,
exchange or lease of any property
directly with an owner or lessor if

he knows that such owner,
or lessor, has an existing
written contract granting
exclusive authority in con-
nection with such property
with another broker.
In applying 19 NYCRR

§175.8 to the Long Island
brokerage industry, which
exists on the MLSLI Stratus

System, MLSLI Rule 300 results in all
selling agents possessing knowledge
that every FSBO seller on the MLS
“has an existing written contract grant-
ing exclusive authority in connection
with such property with another bro-
ker,” which is the contingency set forth
in 19 NYCRR §175.8 for the effective-
ness of the restriction. Therefore, the
selling agent cannot “negotiate the
sale, exchange or lease of any property
directly with an owner,” the FSBO
owner, pursuant to the restriction
embodied at 19 NYCRR §175.8.
Nonetheless, confusion exists

because 19 NYCRR §175.24(c) has
been misinterpreted to permit the
forms used by the MLS vendors in per-
mitting direct negotiations. In fact, the
MLSLI Rules endorse such forms and
therefore expose licensed real estate
brokers/brokerage firms to license law
violations by the Department of State.
Specifically, 19 NYCRR §175.24

states as follows:
Exclusive listings—residential
property (c) If an exclusive listing
of residential property is obtained
by a broker who is a member of a
multiple listing service, the listing
agreement shall provide that the
homeowner shall have the option
of having all negotiated offers to
purchase the listed residential
property submitted either through
the listing broker or submitted
through the selling broker.
A cursory review of 19 NYCRR

§175.24(c) indicates that a seller can
waive the restrictions of 19 NYCRR
§175.8 and permit direct negotiations,
as is the practice on Long Island. In
fact, the MLSLI Rules exacerbate this
confusion by following such misplaced
interpretation, at part 701, which states:
Arrangements with the seller for
the showing of or negotiations
concerning the listed property
filed with Multiple Listing shall
be conducted through the Listing
Broker except when the Listing
Broker gives the Cooperating
Broker specific authority to nego-
tiate directly…
Additionally, part 704 of the Rules

of the MLSLI, continue this confusion,
by stating:
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Why, Oh Why? We’ve heard it
before: “Why would you choose to
operate as an S corporation?”
Underlying this question is a number

of other business-related questions,
among which are the following:
•Why would you limit the types of
investors from whom you could
accept equity capital contributions?
Non-U.S. individuals, partnerships
and other corporations cannot own
equity in the S corporation without
causing it to lose its tax-favored sta-
tus. In addition, only certain kinds of
trusts can own shares in an S corpo-
ration; in many cases, the trust, or its
beneficiary, must make a special
election in order to qualify the trust
as a shareholder.
•Why would you limit the type of equi-
ty interests that you can issue to an
investor? S corporations can only
have one class of common stock
issued and outstanding – all of its
shares must have identical economic
rights. Thus, preferred shares of
stock are not permitted, nor are spe-
cial allocations of income and loss.
Many potential investors, however,

will require a special return
on and/or of their invest-
ment to compensate them
for the use of their capital
or for the risk they are
assuming.
•Why would you limit the
number of shareholders?
An S corporation cannot
have more than 100 share-
holders. Although special
counting rules have alleviated this
limitation in the case of family-
owned corporations, other S corpo-
rations, with growing businesses,
may have to confront this ceiling.
These are valid concerns that, in the

case of a newly formed business enter-
prise, may cause the owners to operate,
at least initially, through an LLC that is
treated as a partnership for tax purpos-
es, rather than through an S corpora-
tion.

Caught between Scylla and
Charybdis?
The fact remains, however, that there

are many S corporations in existence.
Although an S corporation may “con-
vert” into a partnership, the conversion,
regardless of the form by which it is

affected, will be treated as a
liquidation for tax purposes.
Thus, its shareholders will be
taxed as though the corpora-
tion’s assets (including good-
will) had been distributed to
them, as part of a taxable sale
and liquidation, in exchange
for their shares. If the corpo-
ration is subject to the built-in
gains tax, it will incur a cor-

porate level tax.
Alternatively, the S corporation can

free itself of the above limitations by
revoking its election to be taxed as an S
corporation. Of course, this will cause
the corporation to be taxed as a C cor-
poration: its profits will be subject to a
corporate level tax and, when these
after-tax profits are distributed to its
shareholders, the shareholders will also
be subject to tax.

What’s an S Corp. to do?
Thankfully, there are situations

where the choices are not as bleak, as a
recent IRS letter ruling (PLR
201544020) illustrated.
X Corp. was an S corporation. Y

Corp. and Z Corp. were also S corpora-
tions. X Corp. had close to 100 share-

holders.
The shareholders of X Corp. planned

to restructure its business by undertak-
ing several steps, the result of which
would be that X would become a gen-
eral partnership under state law, and Y
and Z together would own all of the
interests in X (the “Restructuring”).
The shareholders of X would become
shareholders in either Y Corp. or Z
Corp., and Y and Z would be governed
by identical boards of directors pur-
suant to a voting agreement entered
into by their shareholders.
Following the Restructuring, the par-

ties anticipated that bothY Corp. and Z
Corp. would issue additional shares to
new shareholders over time, so that
while the total number of shareholders
in Y and Z together might exceed 100
neither Y nor Z would separately have
more than 100 shareholders.

The ruling
The IRS reviewed one of its published

rulings (Rev. Rul. 94-43) in which unre-
lated individuals entered into the joint
operation of a single business. The indi-
viduals divided into three equal groups
and each group formed a separate S cor-
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In the event that the listing agree-
ment authorizes the other
Participants to negotiate directly…
However, a precise review of the inter-

section of 19 NYCRR §175.8 and 19
NYCRR §175.24(c) demonstrates that
the regulations discuss completely dif-
ferent temporal periods in a real estate
transaction and 19 NYCRR 175.24(c)
does not provide a seller with the option
of permitting direct negotiations without
their exclusive agent’s involvement
(whether a flat fee MLS FSBO or not)2.
To explain, whereas 19 NYCRR §175.8
utilizes the term “negotiate,” 19 NYCRR
§175.24(c) utilizes the term “negotiat-
ed.” Therefore, 19 NYCRR §175.8’s
restriction concerns the act of negotiat-
ing presently whereas 19 NYCRR

§175.24(c)’s option concerns post-nego-
tiated communications. In such, a selling
agent on a flat fee MLS FSBO must
negotiate all offers through the MLS
vendor or be subject to the possibility of
a license law violation. 
It is advised that all selling agents only

contact licensed real estate brokers/bro-
kerage firms who have property listed on
the MLS and never contact the seller
directly until negotiations are concluded. 
Real estate brokers/brokerage firms

are licensed and regulated by the
Department of State, New York, pur-
suant to Article 12-A of the RPL. Some
such real estate brokers/brokerage
firms incorrectly look to the National
Association of Realtors or their local
boards for guidance in their profession-

al compliance. Nonetheless, the Code
of Ethics and Standards of Practice of
the National Association of Realtors
states, in pertinent part, as follows:
“[w]hile the Code of Ethics establishes
obligations that may be higher than
those mandated by law, in any instance
where the Code of Ethics and the law
conflict, the obligations of the law must
take precedence.” Consequently,
MLSLI Rules 701 and 704, including
any similar requirements of a local
NAR Board, are rendered ineffective by
the obligations of the law. Therefore,
it’s time to go rewrite those MLSLI
Rules so that they comply with 19
NYCRR §175.8 and then for the MLS
vendors to make new forms.  

Note: Andrew M. Lieb is the Managing
Attorney at Lieb at Law, P.C., a law firm
with offices in Center Moriches and
Manhasset. Mr. Lieb serves as a Co-Chair
of the Real Property Committee of the
Suffolk Bar Association and has been the
Special Section Editor for Real Property
in The Suffolk Lawyer for several years. 

1 http://links.mlsstratus.com/mlsrules/mlsrules.pdf
2 Its noted that RPL §443(4)(a) provides that
“[t]he obligations of a seller’s agent are also
subject to any specific provisions set forth in an
agreement between the agent and the seller.” As
a consequence, the restriction found at 19
NYCRR §175.8 potentially may be expressly
waived by the seller, but no such express waiv-
er is set forth anywhere in the MLSLI Rules and
more so, no such express waiver is set forth
within the sample language of the MLSLI Real
Property Exclusive Right to Sell agreement. 
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poration. The three corporations then
organized a partnership for the joint
operation of the business. The principal
purpose for forming three separate cor-
porations, instead of one corporation,
was to avoid the 100-shareholder limita-
tion for qualification as an S corporation
and thereby allow the corporations to
elect to be treated as S corporations. 
In an earlier published ruling (Rev.

Rul. 77-220), the IRS had concluded,
based on the same facts, that the three
corporations should be considered to
be a single corporation for purposes of
making the election, because the prin-
cipal purpose for organizing the sepa-
rate corporations was to make the elec-
tion. Under this approach, the election
made by this “single” corporation
would not be valid because the share-
holder limitation would be violated. 
In reconsidering the prior ruling, the
IRS concluded that the election of the
separate corporations should be
respected. The purpose of the “number
of shareholders” requirement, it said,
was to restrict S corporation status to

corporations with a limited number of
shareholders so as to obtain adminis-
trative simplicity in the administration
of the corporation’s tax affairs. In this
context, administrative simplicity was
not affected by the corporation’s par-
ticipation in a partnership with other S
corporation partners; nor should a
shareholder of one S corporation be
considered a shareholder of another S
corporation simply because the S cor-
porations are partners in a partnership. 
Thus, the fact that several S corpora-

tions were partners in a single partner-
ship did not increase the administrative
complexity at the S corporation level.
As a result, the purpose of the “number
of shareholders” requirement was not
avoided by the partnership structure
and, therefore, the S elections of the
corporations should be respected.
Accordingly, the IRS concluded in

the letter ruling that Y and Z would
continue to meet the S corporation
requirements subsequent to the
Restructuring, so long as neither Y nor
Z exceeded 100 shareholders each. 

Other applications?
The above ruling indicates that the

100 shareholder limit may not be insur-
mountable if the business of the S cor-
porations is conducted through a part-
nership. 
Would the same strategy apply with

respect to the single class of stock
requirement? What about the restriction
as to who may be a shareholder? The
answer in most cases should be “yes.” 
For example, A Corp. and B form

partnership PRS to conduct a bona fide
business. A contributes business assets
to PRS, and B contributes cash, in a tax-
free exchange for partnership interests
in PRS. A is an S corporation. B is a
nonresident alien. Because the S corpo-
ration rules prohibit B from being a
shareholder in A Corp., A and B chose
the partnership form, rather than admit
B as a shareholder in A, as a means to
retain the benefits of S corporation treat-
ment for A Corp. and its shareholders. 
According to the IRS, the partnership

tax rules are intended to permit taxpayers

to conduct joint business activity through
a flexible economic arrangement without
incurring an entity-level tax. The deci-
sion to organize and conduct business
through PRS is consistent with this
intent. (See Treas. Reg. Sec. 1.701-2.) 
It is important to note, however, that

the form of the partnership transaction
may not be respected if it does not
reflect its substance – application of
the substance over form doctrine
arguably could, depending on the facts,
result in B being treated as a share-
holder of A Corp., thereby invalidating
A’s S corporation election. Thus, the
form in which the arrangement is cast
must accurately reflect its substance as
a separate partnership and a separate S
corporation. At the very least, there
should be a bona fide business purpose
for forming the partnership. 

Note: Lou Vlahos, a partner at
Farrell Fritz, heads the law firm’s Tax
Practice Group. Lou can be reached at
(516) 227- 0639 or at lvlahos@farrell-
fritzcom.
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state court collection action in which
the debtor was one of three defendants.
The state court entered a $430,000
default judgment against her.  A little
over a year later, she filed for Chapter
7 relief, listing 35 creditors holding
$600,000 in claims, but she did not list
the judgment in her schedules or the
lawsuit in the Statement of Financial
Affairs.
Actually, the debtor neglected to dis-

close the existence of the judgment or
lawsuit to the court or the trustee at any
point during the case.  Judge Trust
commented that the debtor’s excuse for
not scheduling the debt (she claimed

she wasn’t aware) was not completely
satisfactory, and she should have dis-
closed this information.  Nevertheless,
he held that the unscheduled debt was
discharged, and for that reason, there
was no need to re-open the case.
In analyzing the great number of

cases dealing with this issue, and rec-
ognizing the considerable divided case
law which has long been the subject of
academic debate, Judge Trust
expressed his opinion that the mechan-
ical approach is more consistent with
the language of the Bankruptcy Code
and that the court need not apply an
equitable balancing test.

Practical tip.  The advice given in
this column in 2009 still stands.  For
most garden variety situations where
the debtor omits a typical credit card
debt and advises the attorney within a
few years, the courts here will likely
follow Mohammed and be unwilling to
permit counsel to reopen the case to
add the creditor, asserting that, under
the mechanical approach, the debt is
dischargeable.  In such cases, counsel
should instead consider sending a cer-
tified letter to the creditor stating that
the debt has been discharged, together
with copies of the notice of com-
mencement and order of discharge and

perhaps a copy of the Mohammed deci-
sion or this column.

Note:  Craig D. Robins, a regular
columnist, is a Long Island bankruptcy
lawyer who has represented thousands of
consumer and business clients during the
past twenty-nine years.  He has offices in
Melville, Coram, and Valley Stream.
(516) 496-0800.  He can be reached at
CraigR@CraigRobinsLaw.com.  Please
visit his bankruptcy website:
www.BankruptcyCanHelp.com and his
Bankruptcy Blog: www.LongIsland
BankruptcyBlog.com.




