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TRUSTS AND ESTATES UPDATE

Post-Trial determination on the Discovery of Assets
By Ilene Sherwyn Cooper
Before the Surrogate’s Court, Albany
County, in In re Mahoney, was a consolidated trial of two proceedings commenced pursuant to SCPA Article 21. The first proceeding was commenced by two of the decedent’s
children, as fiduciaries of the estate pursuant
to SCPA §§2103 and 2104, seeking the return
of certain property allegedly being wrongfully withheld from the estate by the respondent,
the decedent’s “long- time companion” and
“dear friend,” and a trust beneficiary under
her will. The second proceeding was commenced by the respondent against the fiduciaries, pursuant to SCPA 2102(4), seeking to
compel payment of annual trust distributions
to him as required by the decedent’s will, together with interest, or alternatively, the removal of the fiduciaries as executors and
trustees due to their failure to fund the trusts
established under the will for his benefit.

Following the close of petitiondent’s ownership of funds in the
ers’ case on the discovery petition,
subject checking account and
the court granted respondent’s monoted that the source of those
tion for a directed verdict as to some
funds was a joint account beof the assets in issue, and reserved
tween the decedent and respondecision with respect to petitioners’
dent. According to the responallegations regarding a transfer of
dent, the decedent was aware that
assets from the decedent’s checking
a portion of the funds would be
Ilene Sherwyn
account to the respondent’s personal
utilized by him to purchase cerCooper
account, the contents of a safe locattain coins, and that towards that
ed in the decedent’s Florida condoend, the decedent authorized, by
minium, and a withdrawal of funds from a phone, a transfer of those funds into his personal checking account.
jointly held investment account.
The evidence established that the responTo this extent, the court observed that in a
turnover proceeding, the burden of establish- dent utilized the subject fund to purchase the
ing that the property was that of the decedent coins. Moreover, the evidence revealed that
rests with the petitioner. Once that burden is when asked to examine the propriety of the
met, it shifts to the respondent to establish, by transfer by the decedent’s attorney-in-fact,
clear and convincing evidence, that the sub- the bank determined that it was not fraudulent. Although petitioners maintained that
ject property was a gift.
Within this context, the court turned to the the decedent would not have typically authofiduciaries contentions regarding the dece- rized a transfer of funds, telephonically, they

offered no documentary evidence to support
that claim. Petitioners additional contentions
that the decedent never gifted money to anyone was belied by her checking account records which revealed that she made, sometimes sizeable gifts, to family members and
the respondent.
Accordingly, based on the foregoing, the
court found that petitioners had failed to satisfy their burden that the funds in issue were
an estate asset, and even assuming that they
had, that they were not intended to be a gift
to the respondent.
As for the claimed assets in the safe, known
as “Bill’s [the respondent’s] safe” located in
the decedent’s condominium, the court found
that petitioners had failed to provide any convincing documentary proof that the contents
thereof, which included coins and cash, belonged to the decedent. Although the petitioners relied on notes written by the dece(Continued on page 23)

HEALTH AND HOSPITAL

The Survival of the Affordable Care Act
By James G. Fouassier
The Supreme Court will hear arguments in
Texas v. U.S. on Nov. 10, just one week after
Election Day. A decision is expected to issue
some time during the June 2021 term.
Let’s recap. Late last year the Fifth Circuit sustained the Texas US District Court’s
ruling that the Affordable Care Act’s “Individual Mandate” provision could not legally
be considered a “tax” (the finding that Justice Roberts used to uphold the mandate in
2012) since more recent changes adopted by
Congress reduced the “tax” to zero. Since the
law now requires that uninsured individuals

pay nothing, the mandate is invalguing against the constitutionality
id. The Circuit Court did not, howof an act of Congress, a very unever, sustain the District Court’s
usual but not unprecedented posifinding that because the mandate
tion) maintain that if the Individuis an essential part of the ACA the
al mandate is unconstitutional then
unconstitutionality of the mandate
the enormous legislation must be
means that the ACA is invalid in
invalidated, since the mandate is
its entirety. It also did not decide
the lynchpin of the entire legislawhether the mandate could be sev- James G. Fouassier tive scheme and the ACA cannot
ered from the act as a whole; instand without it. Popular media restead it remanded so the trial court could en- ports notwithstanding, however, the issues
gage in a comprehensive inquiry and analysis are more complex and subtle than this.
of the possibility of severance.
The lengthy dissent in the Fifth Circuit
On certiorari to SCOTUS, the plaintiffs upholds the defendants’ position that none
(supported by the Department of Justice, ar- of the plaintiffs has Article III standing be-

cause the requirement that someone without
insurance has to pay nothing does not give
rise to any concrete injury that is traceable to
the challenged action (here the coverage requirement) and that can be redressed by a favorable decision of a court. The majority disagreed, finding that a “case or controversy”
does exist because the plaintiff states would
suffer real injury by losing federal funding
if the ACA were struck down (an odd finding, since it is those very same plaintiff states
that want the ACA stricken.) The mandate
also injured the state plaintiffs by increasing
(Continued on page 20)

REAL PROPERTY

New Real Estate Brokerage Advertising Regulations
By Andrew Lieb
Pursuant to the statutory authority of the
Department of State,
in conjunction with the
New York State Real
Estate Board, to proAndrew Lieb
mulgate regulations, as
set forth at Real Property Law §442-k, the real estate brokerage advertising regulations, at 19 NYCRR 175.25,
have been amended effective Nov. 2, 2020.
According to the New York State Register, the purpose of the amendment is to require “licensees to advertise listings in a
more transparent and consistent manner” by
using “specific text in advertising, across a
broad range of media platforms, to promote
transparency.” Specifically, the amendment’s
purpose is to address the situation where “a
licensee references property in an advertisement that is subject to an exclusive listing of
another broker” whether such advertisement
be on “buyer lead generation websites” or a
brokerage’s website. Stated otherwise, the
purpose of the regulation is to “adequately

disclose to the consumer who the exclusive
agent is.”
In the amendments, subsection (d)(3)(ii)
was expanded to now include the italicized
terms:
Every page of such a website, including any page that displays multiple
properties or property search results,
shall include the information required
by these rules and regulations. In addition, a link to the broker or brokerage
website with whom the associate broker, salesperson or team is associated
is required on the homepage of the
associate broker, salesperson or team
website unless the broker or brokerage does not have a website.
Additionally, subsection (d)(6) was modified, whereas it previously provided:
Advertisements referencing property
not listed with broker. [Any advertisement that references or includes information about a property that is not
listed with the advertising broker or
was not sold by the advertising broker
shall prominently display the follow-

ing disclaimer: “This advertisement
does not suggest that the broker has
a listing in this property or properties
or that any property is currently available.” Such advertisement: (i) shall
not suggest, directly or indirectly, that
the advertising broker was involved in
the transaction; and (ii) shall not refer
to property currently listed with another broker absent consent provided
pursuant to subparagraph (b)(2)(ii) of
this section.]
Now, subsection (d)(6) provides:
Advertisements referencing property
not listed with broker. (i) No real estate broker, associate real estate broker or real estate salesperson shall
advertise in any manner or make reference to in any advertisement property that is subject to an exclusive listing
agreement of another broker, without
authorization from the exclusive listing broker. Such advertisements must
clearly and conspicuously disclose
the name of the exclusive listing broker immediately after one of the fol-

lowing phrases: “Listing Provided by
[insert name of the exclusive listing
broker],” “Listing by [insert name of
exclusive listing broker],” “Listing
Broker Contact [insert name of exclusive listing broker],” “Listing of
[insert name of exclusive listing broker],” “Listing Provided Courtesy of
[insert name of exclusive listing broker],” “Listing Courtesy of [insert
name of exclusive listing broker],” or
“Listing Agent Contact [insert name
of exclusive listing broker].” (ii) Any
real estate broker, associate real estate
broker, or real estate salesperson that
pays a third-party for advertising involving a property that is subject to
an exclusive listing agreement of another broker must, in addition to the
requirements in subparagraph (i), include in any advertisement that provides the advertising broker’s name
words to disclose that the advertisement is a paid advertisement, using at
a minimum the word “advertisement”
(Continued on page 24)
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Real Property (continued from page 9)
immediately following the real estate
broker, associate real estate broker, or
real estate salesperson’s name.
The New York State Register explained
that there were 700 comments since the regulation was proposed on Oct. 16, 2019. In response to the comments, the Department of
State made clear that “[t]he proposed rule
made no changes to the requirement that a
licensee obtain the consent of another broker
before advertising property that is subject to
an exclusive listing. 19 NYCRR § 175.25(b)
(2).” Further, the Department of State clarified that “[i]f a licensee uses a social media
website (e.g., Twitter, Facebook) to adver-

tise services, whether it mentions a specific
property or not, such advertisement must still
comply with Section 175.25. Social media
websites are considered by the department to
be including within “web-based advertising”
pursuant to paragraph (d)(3) of this section.
Accordingly, if an agent uses social media
to refer to another property, such post must
comply with all applicable parts of the section, including disclosure of the listing broker
in a conspicuous manner.”
There is no private right of action available
for violations of the advertising regulations.
However, the public can make complaints
of violations to the Department of State and

each is reviewed and investigated by the Department’s Division of Licensing Services
to assess whether the licensee complained
of should be disciplined pursuant to the Department of State’s authority pursuant to Real
Property law §441-c. Such discipline can include license revocation, license suspension,
a fine not exceeding $1,000, or a reprimand.
To avoid such discipline, licensees who are
noticed of a complaint should immediately
obtain representation by competent counsel as is their right, which is afforded by the
State Administrative Procedure Act §501. To
ascertain whether counsel is competent, referring counsel should inquire about coun-

sel’s knowledge concerning Article 12-A of
the Real Property Law, 19 NYCRR 175, Department of State decisional precedent, interpretive comments to the New York State
Register, the State Administrative Procedure
Act, and the hearing rules of procedure as set
forth at 19 NYCRR 400.

for a safety representative. The injured worker was traversing a hallway where tools were
stored and tripped over some materials left in
the hallway.
In discussing the fact pattern with the client’s insurance carrier, it comes down to reviewing the contract (PO or whatever memorandum exists), the SOW, performance and
what “duty” or other services were to be provided and where was the “work area” that
was to be monitored.
Providing a site safety representative as
defined in the job specifications; to implement and or oversee the Health and Safety
Plan (HASP) would have been a minimum
standard for reference and easily added to
any PO. Additionally, reviewing the harsh
standards under Labor Law sections 240 &
241 might aid in further defining the scope
of work or in negotiating a shift of the risk
for oversight to a third party when the daily
work log calls for “gravity related work or
when construction, excavation or demolition
work” is to be performed. A more affirmative
duty on behalf of the general contractor to inform the safety representative of such work
might be negotiated along with a disclaimer
if not informed.
As with any premises liability issue, control and maintenance of the area is likely to
determine liability. Along these lines identifying the “work area” as narrowly as possible
can afford additional protection in the event
of an accident. Annexing drawings and oth-

er illustrative documents to a SPA outlining
the work area and disclaiming the client’s responsibility for oversight in areas not included within said area can bolster defense counsel’s argument.
Lastly, negotiating any SPA to limit any
“third party” beneficiaries with language such
as “nothing in this agreement, express or implied, is intended, or shall be construed to confer upon any third party other than the parties
hereto any right, remedy or claim under or by
reason of this Agreement” is suggested.
While not an absolute defense, providing a
client with suggestions (and perhaps even a
custom tailored SPA at a fee) on limiting exposure by clearly defining the scope of work,
the work area and for whose benefit the work
is to be performed is your much appreciated
Action in the TransAction.

tenant’s leasehold obligations is a frequently
used device to ensure payment. In the event
that the Guaranty Law is upheld, many tenants that defaulted during the pandemic will
have little-to-no incentive to make up rental arrearages to landlords, who will still have
mortgage, real estate tax and other financial
obligations associated with the ownership of
commercial real property. By attempting to
avoid the enforcement of personal guaranties and the potential personal bankruptcy of
these individuals, the city may ultimately be
trading that problem for the problem of commercial foreclosures and the ultimate bankruptcies of small commercial property owners that likely personally guaranteed their
own commercial mortgages. In addition, the
enforceability of the Guaranty Law may also
ultimately influence what other municipali-

ties do in an attempt to mitigate the effects of
the COVID-19 pandemic on businesses and
their owners.

Note: Andrew M. Lieb is the managing attorney at Lieb at Law, P.C., a law firm with
offices in Smithtown and Manhasset. He is a
past co-chair of the Real Property Committee
of the Suffolk Bar Association and has been
the Special Section Editor for Real Property
for The Suffolk Lawyer for years.

Transactional (continued from page 10)
dent occurs and liability is in question. How,
the transactional attorney counsels his client
on drafting so as to minimize the liability exposure is sometimes an after the fact exercise,
but nonetheless an exercise worth the effort.
Such an exercise focuses the transactional
attorney on that portion of the SPA (or other document) wherein the SOW is defined.
Carefully reviewing and defining the scope of
work will prevent “headaches” when things
go awry. Case in point is where the client has
been hired to provide an “onsite safety representative” for a given project. No doubt the
bidding instructions or work proposal mentions contract drawings, specifications and
other referenced materials, which should be
reviewed and are incorporated by reference.
As part and parcel of this review, the “work
area” should be narrowly defined. If a specific diagram is available, then same should
be used in the client’s documents. Further defining the work area to exclude those locations on site where tools are stored or other
common storage areas can be in the client’s
best interest, particularly when a given work
area is being used by multiple subcontractors
and both tools and materials are stored in the
work area.
A detailed discussion of the SOW should
involve the client and should tap all the “industry” references, customs and standards in
order to further define the anticipated SOW.
Where the industry standard is codified or
otherwise recognized, reference to abiding

by same may prove enough for purposes of
the SOW. For example, construction of the
single family dwelling as per the applicable
building code or monitor the workplace in
compliance with OSHA standards can easily
provide a framework to be further “memorialized” in the SOW or at worst a minimum
standard of performance.

Such an exercise focuses the
transactional attorney on that
portion of the SPA (or other
document) wherein the SOW
is defined. Carefully reviewing and defining the scope
of work will prevent “headaches” when things go awry.
However, haste makes waste and business
proceeds at a quick pace. Absent a set of clearly defined contractual obligations and performance standards, these determinations are
the subject of legal posturing and biased interpretation. The transactional attorney is left
dealing with incomplete terms and the consequences thereof while counseling the client on
how to avoid future pitfalls of such behavior.
Fast forward to our site safety representative being hired pursuant to a simple purchase order. Of course, during the representative’s watch, an accident occurs and litigation
follows. Unfortunately, the client was operating under a purchase order at a price per day

Note: Irwin S. Izen, is a solo practitioner, concentrating on real estate, business and transactional law. He is the former co-chairman of the Transactional &
Corporate Law Committee and is the past
co-chairman of the Suffolk County Bar
Association Real Property Committee. He
represents both individuals and small businesses in purchase and sales, real estate
matters and other transactions facing the
entrepreneur and maintains his office at 357
Veterans Memorial Highway, Commack,
New York 11725 and can be reached via
email at Izenlaw@aol.com.

Commercial Law (continued from page 10)
In opposition, the city claims that any impairment caused by the Guaranty Law is limited because it “only prevents landlords from
pursing the personal assets of a natural person who guaranteed a commercial tenant’s
performance under a lease during the worst
crisis that has affected this county and the
world in many years.” The city also claims
that the Guaranty Law is necessary to protect
the small businesses that “are the lifeblood of
the city’s and the nation’s economy.” It also
argues that the Guaranty Law is reasonable
because it has a temporal limitation.
In reply, among other things, the plaintiffs
pointed out that they too are small businesses that are part of the city’s lifeblood and
that the temporal limitation argument is
misleading because while the time period
to qualify for the protections of the Guaran-

ty Law is limited, the vacation of personal
liability for defaults during that time period are permanent. As a result, the plaintiff’s
claim that the Guaranty Law completely abrogates the ability to collect from a separate
and distinct contract between a landlord and
a guarantor, which is a clear violation of the
Contracts Clause.
Procedurally, the plaintiffs’ moved for a
preliminary injunction and the city crossmoved to dismiss. Oral argument was heard
on both motions before the Honorable Ronnie Abrams, U.S.D.J. on Sept. 11, 2020 and
as of the date of this article, no decision has
been rendered.
This case, and the appeal that will surely
follow, has wide-reaching implication because, as noted by the plaintiffs, the use of
personal guaranties to secure a commercial

Note: Jarrett M. Behar, a partner of the
firm Certilman Balin Adler & Hyman, LLP,
practices in the areas of commercial litigation, real estate development and construction law. He is a director of the Suffolk County
Bar Association, the co-chair of the Suffolk
County Bar Association Transactional and
Corporate Law Committee, an Officer and
Associate Dean of the Suffolk Academy of
Law and the Vice-President of the Commack
Union Free School District Board of
Education. For additional information concerning this article, please feel free to contact Mr. Behar at jbehar@certilmanbalin.
com.

